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RECLAIMING THE PROMISE OF THE INDIAN
CHILD WELFARE ACT: A STUDY OF STATE
INCORPORATION AND ADOPTION OF LEGAL
PROTECTIONS FOR INDIAN STATUS OFFENDERS
Thalia González*

INTRODUCTION
The 1978 Indian Child Welfare Act (ICWA or Act)1 established
minimum federal standards aimed at protecting the rights of Indian children, families, and tribes; however, inconsistency in application of the
Act’s jurisdictional, procedural, and substantive provisions has led to
mounting concerns that state courts are not only violating the language
and intent of the Act, but undermining the critical importance of the
tribe’s perspective on the welfare of the child. The intent of ICWA was to
address Congress’s finding that the “Indian child welfare crisis is of massive proportions.”2 The Act recognizes that Indian tribes have unique
rights that must be preserved regarding the placement of their children.3
To protect these rights, the Act gives an Indian tribe the right to intervene at any stage of an ICWA proceeding,4 and to transfer the proceeding
to tribal court.5 What triggers an ICWA proceeding remains a controversy. For example, the definition of a “child welfare proceeding” varies
by state and, as this article illustrates, only some states have ensured that

*
Assistant Professor at Occidental College in Los Angeles, California. Earlier
versions of this article were presented at the American Indian and Alaska Native
Social Work Educators’ Association Annual Conference on October 14, 2010, and the
National Indian Child Welfare Conference on April 18, 2011. I wish to thank Emily
Niklaus, Class of 2011, Occidental College, for her invaluable research assistance.
1. Indian Child Welfare Act of 1978, 25 U.S.C. §§ 1901–1963 (2006).
2. Cami Fraser, Tom Meyers & Aaron Allen, Michigan Juvenile Delinquency
Cases and the Indian Child Welfare Act, MICH. CHILD WELFARE L.J., Winter 2009, at
11 (quoting H.R. REP. No. 95-1386, at 9 (1978)).
3. Indian Child Welfare Act of 1978: Hearings on S.1214 Before the Subcomm.
on Indian Affairs of the H. Comm. on Interior and Insular Affairs, 95th Cong. 1 (1978)
[hereinafter 1978 Hearings]; B.J. Jones, Differing Concepts of Permanency: The Adoption and Safe Families Act and the Indian Child Welfare Act, in FACING THE FUTURE:
THE INDIAN CHILD WELFARE ACT at 30, 127, 139 (Matthew L.M. Fletcher et al., eds.,
2009).
4. 25 U.S.C. § 1911(c).
5. 25 U.S.C. § 1911(b).
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the Act’s protections apply in proceedings where an Indian child is at risk
of being removed temporarily from the home, as is the case in status offense proceedings.6 A failure by state courts to consistently apply the
Act’s protections to Indian status offenders7 who have been removed, or
are at risk of being removed, from their homes8 strips the Act of its power
and undermines tribal rights.

6. 25 U.S.C. § 1903(1); ALASKA STAT. § 47.10.011 (2011); CAL. WELF. & INST.
CODE §§ 224.3, 601 (2011); CAL. CT. R. 5.664 (repealed 2008); IDAHO JUV. R. 16; OR.
REV. STAT. § 418.005 (West 2011); OR. ADMIN. R. 413-070-0130 (2001); MICH. COMP.
LAWS § 712A.2(a)(2)–(4) (2004); WIS. STAT. ANN. § 48.028 (d)–(e) (West 2011); WIS.
STAT. ANN. § 938.13 (4), (6), (6m) and (7) (West 2011); WIS. STAT. ANN. § 48.13
(West 20011); WIS. STAT. ANN. § 48.255 (West 2011); In re Alejandro A., 74 Cal. Rptr.
3d 44, 46 (Cal. Ct. App. 2008); In re R.R., 103 Cal. Rptr. 3d 110, 123–24 (Cal. Ct. App.
2009); Empson Laviolette v. Crago, 760 N.W.2d 793 (Mich. Ct. App. 2008); In re Interest of Ramon N., 789 N.W.2d 272 (Neb. Ct. App. 2010); In re Interest of J.J.C., 302
S.W.3d 896 (Tex. App. 2009).
7. Status offenses are acts, which if committed by an adult, would not be criminal. See Jan C. Costello & Nancy L. Worthington, Incarcerating Status Offenders: Attempts to Circumvent the Juvenile Justice and Delinquency Prevention Act, 16 HARV.
C.R.-C.L. L. REV. 41, 45 (1981); Howard T. Matthews, Jr., Comment, Status Offenders: Our Children’s Constitutional Rights Versus What’s Right for Them, 27 S.U. L.
REV. 201, 202, 205 (2000); David J. Steinhart, Status Offenses, in 6 THE FUTURE OF
CHILDREN, 86 (1996); Soma R. Kedia, Note, Creating an Adolescent Criminal Class:
Juvenile Court Jurisdiction Over Status Offenders, 5 CARDOZO PUB. L. POL’Y & ETHICS J. 543, 543 (2006); Julie L. Kim, Note, Left Behind: The Paternalistic Treatment of
Status Offenders Within the Juvenile Justice System, 87 WASH. U. L. REV. 843, 848–49
(2010) (“Despite the noncriminal nature of the offenses, juvenile courts have jurisdiction over status offenders because of the state’s legitimate interest in protecting its
youth, whether through punitive or rehabilitative treatment.”). Common status offenses include truancy, running away, and curfew violations, in addition to the classification of unruly, incorrigible, or disobedient behavior. Id.; Tracy J. Simmons, Note,
Mandatory Mediation: A Better Way to Address Status Offenses, 21 OHIO ST. J. ON
DISP. RESOL. 1043, 1046 (2006); see also infra Appendix A (fifty-state survey of legally defined term(s) for status offenses).
8. NAT’L YOUTH RIGHTS ASS’N, SURVEY OF STATE LAWS ON THE VALID
COURT ORDER EXCEPTION TO SECURE DETENTION FOR STATUS OFFENDERS 1
(2008), available at http://www.youthrights.org/research/downloads/?did=107 (summarizing the Valid Court Order exception rules for each state). Appendix B, infra,
presents an updated version of the Nat’l Youth Rights Ass’n survey; see also N.H.
REV. STAT. ANN. § 169-D:8 (2011) (A child in need of services may be taken into
temporary custody “by a police officer or juvenile probation and parole officer when
there are reasonable grounds to believe that a child has run away from his parents,
guardian, or other custodian; or the circumstances are such as to endanger the child’s
health or welfare unless immediate action is taken”); Wesley Krause & Marilyn D.
McShane, A Deinstitutionalization Retrospective: Relabeling the Status Offender, 17 J.
CRIME & JUST. 45 (1994) (finding that girls are more likely than boys to be relabeled,
formally processed and incarcerated); David J. Steinhart, supra note 7, at 87, 91. “In
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The issue of implementation of ICWA and application of its protections to Indian status offenders is not novel. Its proponents have called
for accountability and transparency regarding its enforcement and noncompliance among the states.9 As soon as it went into effect, the Bureau
of Indian Affairs (BIA) identified and responded to issues of implementation and compliance in state courts by offering extensive guidelines and
commentary.10 Passage of the 1979 Guidelines for State Courts; Indian
Child Custody Proceedings (BIA Guidelines), which interpreted the Act,
attempted to ensure that its protections applied uniformly across the
states, consistent with the language and intent of the Act, as well as legislative history of the Act.11 While the primary responsibility of interpreting
the language of the Act rests with the courts, the BIA Guidelines and
commentary clearly state that certain proceedings and placements should
be covered by the Act.12 Specifically, the BIA asserts13 that the Act’s prothe 1970s, this nation embarked upon a policy of ‘deinstitutionalization’ of status offenses, meaning that noncriminal minors could no longer be locked in institutions and
that they would instead be referred to an array of community services.” Id. at 87.
However, as a result of state deinstitutionalization laws, “children who could no
longer be detained were being recycled or ‘relabeled’ as delinquent offenders so they
could be housed in secure facilities.” Id. at 91.
9. See Lorinda Mall, Keeping It in the Family: The Legal and Social Evolution
of ICWA in State and Tribal Jurisprudence, in FACING THE FUTURE: THE INDIAN
CHILD WELFARE ACT, 30, 164–220 (Matthew L.M. Fletcher et al. eds., 2009); see also
EDDIE F. BROWN ET AL., THE INDIAN CHILD WELFARE ACT: AN EXAMINATION OF
STATE COMPLIANCE IN ARIZONA (2002); B.J. JONES ET AL., CASEY FAMILY PROGRAMS, INDIAN CHILD WELFARE ACT: A PILOT STUDY OF COMPLIANCE IN NORTH
DAKOTA (2000); Patrice H. Kunesh, A Call for an Assessment of the Welfare of Indian
Children in South Dakota, 52 S.D. L. REV. 247, 269–70 (2007); Nat’l Indian Child
Welfare Ass’n, ICWA IMPLEMENTATION PROBLEMS ADDRESSED BY H.R. 4733: INDIAN CHILD WELFARE ACT AMENDMENTS OF 2002 (2002), available at http://www.
ncai.org/ncai/advocacy/hr/docs/HR4733_Problems_and_Solutions.pdf.
10. Bureau of Indian Affairs Guidelines for State Courts; Indian Child Custody
Proceedings, 44 Fed. Reg. 67,584, 67,586 (Nov. 26, 1979) [hereinafter BIA
Guidelines].
11. Id. at 67,586.
12. Id. at 67,587 (“Although most juvenile delinquency proceedings are not covered by the Act, the Act does apply to status offenses, such as truancy and incorrigibility, which can only be committed by children, and to any juvenile delinquency
proceeding that results in the termination of a parental relationship.”).
13. Id.
The entire legislative history makes it clear that the Act is directed primarily at
attempts to place someone other than the parent or Indian custodian in
charge of raising an Indian child—whether on a permanent or temporary basis. Although there is some overlap, juvenile delinquency proceedings are primarily designed for other purposes. Where the child is taken out of the home
for committing a crime it is usually to protect society from further offenses by
the child and to punish the child in order to persuade that child and others not
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cedural protections should be applied to status offenses, which are acts
deemed unlawful if committed by a minor, such as truancy and incorrigibility.14 Inconsistent application or complete failure to apply the Act’s
procedural and substantive mandates in proceedings involving status offenses in which a child has been or will be removed from the home15 has
led to increased contact by Indian youth with the juvenile justice system,16
a failure to provide culturally competent services to Indian families,17 in-

to commit other offenses. Placements based on status offenses (actions that are
not a crime when committed by an adult), however, are usually premised on the
conclusion that the present custodian of the child is not providing adequate care
or supervision. To the extent that a status offense poses any immediate danger
to society, it is usually also punishable as an offense, which would be a crime if
committed by an adult. For that reason status offenses are treated the same as
dependency proceedings and are covered by the Act and these guidelines,
while other juvenile delinquency placements are excluded. Id. (emphasis
added).

14. Id.
15. NAT’L YOUTH RIGHTS ASS’N, supra note 8; Wesley Krause & Marilyn D.
McShane, supra note 8; David J. Steinhart, supra note 7, at 91 (noting that relabeling
began after deinstitutionalization).
16. LINDSEY DRAPER ET AL., DISPROPORTIONATE MINORITY CONTACT, AN ASSESSMENT OF DISPARITY IN THE WISCONSIN JUVENILE JUSTICE SYSTEM, 2003–2007
(2009) available at http://oja.state.wi.us/docview.asp?docid=16877&locid=97 (In 2007,
Indian juveniles were nearly 3.5 times more likely to have their cases result in confinement than white juveniles.); NAT’L COUNCIL ON CRIME AND DELINQUENCY, AND
JUSTICE FOR SOME: DIFFERENTIAL TREATMENT OF YOUTH OF COLOR IN THE JUSTICE
SYSTEM 3 (2007) available at http://www.nccd-crc.org/nccd/pubs/2007jan_justice_for_
some.pdf (discussing meta-analysis of studies of race and the juvenile justice system
and the overrepresentation of minorities in the juvenile justice system. For example,
custody rates for Indian youth were 2.6 percent higher than white youth.); OFFICE OF
JUVENILE JUSTICE AND DELINQUENCY PREVENTION, JUVENILE OFFENDERS AND VICTIMS: 2006 NATIONAL REPORT (2006) available at http://www.ojjdp.gov/ojstatbb/
nr2006/ (presenting national statistics for juvenile offenders, juvenile crime, juvenile
offenders held in juvenile residential facilities); Perry L. Moriearty, Combating the
Color-Coded Confinement of Kids: An Equal Protection Remedy, 32 N.Y.U. REV. L.
& SOC. CHANGE 285, 309–10 (2008) (“Over the last thirty years, multiple studies have
shown that Disproportionate Minority Contact afflicts nearly every processing point
in nearly every juvenile justice system in the country.”); Terry L. Cross, Native Americans and Juvenile Justice: A Hidden Tragedy, POVERTY & RACE (Poverty & Race
Research Council), November/December 2008 (discussing litigation in South Dakota
in 2003 regarding American Indian youths overrepresented in state and federal juvenile justice systems and secure confinements).
17. Margaret Olesnavage et al., Disproportionate Minority Contact of American
Indians/Alaska Natives in the Child Welfare System of Michigan: Understanding the
Law and Respecting Cultural Differences, 89 MICH. BAR. J. 31, 33–35 (2010), available
at http://www.michbar.org/journal/pdf/pdf4article1624.pdf.
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creased separation of Indian youth from families and tribes,18 and a lack
of coordinated action by state courts, departments, advocates, and practitioners.19 Additionally, as national juvenile justice studies have shown, Indian youth charged with status offenses experience high rates of
separation from their families and tribes20 and are grossly overrepresented in state and federal juvenile justice systems.21 Nationwide,
Indian youth account for 3 percent of juvenile status offenders in custody.22 Moreover, studies have found that incarcerated Indian youth are
more likely to be subjected to the harshest treatment in the most restrictive environments and are less likely to receive the help they need from

18. Office of Juvenile Justice and Delinquency Prevention, Statistical Briefing
Book (2006), available at http://ojjdp.ncjrs.gov/ojstatbb/crime/qa05101.asp?qaDate=
2004. During 2004, more than 400,000 youth were arrested or held in custody in the
United States for noncriminal status offenses. Id.
19. See also Indian Child Welfare Act Amendments of 2003, H.R. 2750, 108th
Cong. (2003) (expanding application of the Act, clarifying notice rights of tribes and
Indian parents, requiring compliance reviews, and otherwise strengthening enforcement tools of the Act); U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-05-290, INDIAN
CHILD WELFARE ACT: EXISTING INFORMATION ON IMPLEMENTATION ISSUES COULD
BE USED TO TARGET GUIDANCE AND ASSISTANCE TO THE STATES (2005); Suzanne
Cross et al., The Effectiveness of the Indian Child Welfare Act of 1978, 70 SOC. SERV.
REV. 451, 457 (1996); Terry A. Cross, Kathleen A. Earle & David Simmons, Child
Abuse and Neglect in Indian Country: Policy Issues, 81 FAM. SOC’Y 49, 53–58 (2000);
Joan Heifetz Hollinger, Beyond the Best Interests of the Tribe: The Indian Child Welfare Act and the Adoption of Indian Children, 66 U. DET. L. REV. 451, 501 (1989);
Christine Metteer, Hard Cases Making Bad Law: The Need for Revision of the Indian
Child Welfare Act, 38 SANTA CLARA L. REV. 419 (1998); Memorandum from Kelly
Howard to Chief Circuit Judges, The Division of Child Welfare Services within the
State Court Administration Office of the Michigan Supreme Court (Feb. 11, 2010)
(on file with author).
20. Easy Access to the Census of Juveniles in Residential Placement Databook,
Office of Juvenile Justice & Delinquency Prevention, http://www.ojjdp.gov/ojstatbb/
ezacjrp/ (update on May 6, 2011) (In 2006, 4717 youth were held in juvenile residential placement in the Unites States for committing status offenses); Census of
Juveniles in Residential Placement Databook Methods, Office of Juvenile Justice &
Delinquency Prevention, http://ojjdp.ncjrs.org/ojstatbb/Cjrp/asp/methods.asp; see also
Statistical Briefing Book, supra note 18. In 2004, more than 400,000 youth were arrested or held in custody in the United States for status offenses.
21. JUVENILE OFFENDERS AND VICTIMS: 2006 NATIONAL REPORT, OFFICE OF
JUVENILE JUSTICE AND DELINQUENCY PREVENTION (2006), available at http://www.
ojjdp.gov/ojstatbb/nr2006/; Terry L. Cross, supra note 16; Perry L. Moriearty, supra
note 16, at 310 (2008); NAT’L COUNCIL ON CRIME AND DELINQUENCY supra note 16.
22. See JUVENILE OFFENDERS AND VICTIMS: 2006 NATIONAL REPORT, supra
note 21.
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other systems.23 Given that status offenders are often sent to secure facilities, such as the juvenile detention centers that are in thirty-six states,
much is at stake for an Indian child facing a status offense charge.24
As the studies presented in this article reveal, the implementation,
adoption, and enforcement of ICWA protections in status offense proceedings are inconsistent among the states and can be based on highly
discretionary ad hoc determinations made by intake officers, practitioners, advocates, and judges without clear legal guidance.25 Consider the
specific example of intake officers. Intake officers are generally charged
with a duty to investigate status offense complaints. As part of their investigation, intake officers are charged with a duty to use discretion in
weighing whether to recommend a formal petition, to divert the case to
another agency, or dismiss the case.26 While some jurisdictions are very
specific about the required extent of the intake officer’s investigation,
others do not specify the investigative requirements. Thus, intake officers
exercise significant discretion in their gate-keeping function in juvenile
court. Although one cannot assume that intake officers will make errors
in their investigation, it can be assumed that not all intake officers will
contemplate the applicability and requirements of the Act when investigating status offense complaints. This is most likely to occur in states
which have not adopted specific statutes, court rules, or administration
guidelines that address the applicability of ICWA to status offense
proceedings.
The lack of systemic adoption and enforcement of the Act’s protections has led to: (1) the creation of special committees to evaluate the
protections for status offenders;27 (2) the issuance of court decisions
23. See Cross, supra note 16; NAT’L COUNCIL ON CRIME AND DELINQUENCY,
supra note 16; see generally S.D. Advisory Comm. to the U.S. Comm’n on Civil
Rights, Native Americans in South Dakota: An Erosion of Confidence in the Justice
System, U.S. COMM’N ON CIVIL RIGHTS (Mar. 2000), available at http://www.usccr.
gov/pubs/sac/sd0300/main.htm. In March of 2000, the U.S. Commission on Civil
Rights published a report on the treatment of American Indians in the South Dakota
criminal justice system. Id.
24. NAT’L YOUTH RIGHTS ASS’N, supra note 8.
25. See ALA. CODE § 12-15-118(1) (2005); FLA. STAT. § 985.145(1)(c)(2) (2006);
GA. CODE ANN. §15-11-24.2(2) (2008); MASS. GEN. LAWS ch. 119, § 39 (E) (2008);
NEV. REV. STAT. § 62C.100(1)(b) (2007); UTAH R. JUD. ADMIN. §7-301 (2006); VA.
CODE ANN § 16.1-237(A) (2008).
26. Id.
27. Patrice H. Kunesh, supra note 9, at 271–76; Margaret Olesnavage et al.,
supra note 17, at 33–35; Supreme Court of Virginia, Office of the Executive Secretary,
Court Improvement Program, Building Connections for Children, Sept. 2009,
available at http://www.courts.state.va.us/courtadmin/aoc/cip/resources/building_
connections_vol2_issue2.pdf; Matthew M. Fletcher, ICT Article on Indian Child
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clearly identifying ICWA protections that are applicable in status offense
proceedings;28 (3) the adoption of statutes that specifically define protections for Indian status offenders under ICWA;29 and (4) the adoption of
new court rules further clarifying the standards for includsion of status

Welfare Act, INDIAN COUNTRY TODAY, May 9, 2010, available at http://turtletalk.
wordpress.com/2010/05/09/ict-article-on-indian-child-welfare-act/; see Memorandum
from Kelly Howard to Chief Circuit Judges, supra note 19.
28. See In re D.S.P., 480 N.W.2d 234, 238 (Wis. 1992); R.R. v. Superior Court,
103 Cal. Rptr. 3d 110 (Ct. App. 2009); In re Alejandro A., 74 Cal. Rptr. 3d 44, 46-47
(Ct. App. 2008); In re Enrique O., 40 Cal. Rptr. 3d 570, 573 n.3 (Ct. App. 2006)
superseded by statute, Senate Bill No. 678 (2005–2006 Reg. Sess.); State v. Ramone N.
(In re Interest of Ramone N.), 789 N.W.2d 272 (Neb. Ct. App. 2010); In re J.J.C., 302
S.W.3d 896 (Tex. App. 2009); Empson-Laviolette v. Crago, 760 N.W.2d 793 (Mich. Ct.
App. 2008); In re TM, 628 N.W.2d 570, 572–73 (Mich. Ct. App. 2001); In re Elliott,
554 N.W.2d 32, 37–38 (Mich. Ct. App. 1996).
29. Eighteen states have handled compliance with ICWA through statutes, administrative codes, or a combination of the two. They are: California, CAL. WELF. &
INST. CODE §§ 224.3 and 601 (Deering 2011); Colorado, COLO. REV. STAT. § 19-1-126
(2011); Kansas, KAN. STAT. ANN. § 38-2203 (West, Westlaw through 2010 Sess.);
Michigan, MICH. COMP. LAWS ANN. § 712A.19a (West 2011); Minnesota, MINN. STAT.
ANN. §§ 260.751–260.835 (West, West 2011); Nebraska, NEB. REV. STAT. ANN. § 141505 (LexisNexis 2011). The Nebraska Revised Statute does not state facially that
status offense proceedings are governed under the Statute, but the case of In re Interest of Ramon N., 789 N.W.2d 272, 280 (Neb. App. 2010), interpreted § 43-1505 to
require compliance with ICWA if the status offense resulted in a request for out-ofhome placement. 390 NEB. ADMIN. CODE §§ 7-003.01 and 7-003.01B (1998) available
at http://www.sos.ne.gov/rules-and-regs/regsearch/Rules/Health_and_Human_
Services_System/Title-390/Chapter-7.pdf; Nevada, NEV. REV. STAT. § 62D.210 (LexisNexis 2011); New Mexico, NMSA 1978 § 32A-1-8 (2009), NMSA 1978 § 32A-1-14
(2005), and NMSA 1978 § 32A-5-4 (1993); New York, N.Y. COMP. CODES R. & REGS.
tit. 18 § 431.18 (2006); Ohio, OHIO ADMIN. CODE 5101:2-53-01 (2008); Oklahoma,
OKLA. STAT. tit. 10 § 40.3(A)(2) (1994); Oregon, OR. REV. STAT. ANN. § 418.005(1)
(West, Westlaw through 2011 Sess.); South Dakota, S.D. CODIFIED LAWS §§ 26-7A15.1 and 26-8C-2 (2011); Texas, TEX. FAM. CODE ANN. § 152-104 (West, Westlaw
through 2011 Sess.) While the Texas Family Code does not state on its face that status
offense proceedings are governed under the Act, the Texas Department of Family and
Protective Services has specifically interpreted Texas Family Code Chapter 152 to
adopt the BIA Guidelines as one of the documents that govern implementation specifically stating, “Part B.3. of the Guidelines for State Courts provides criteria for
determining whether a child-custody proceeding is covered by ICWA.” TEX. DEP’T
OF FAMILY AND PROTECTIVE SERV., CHILD PROTECTIVE SERV. HANDBOOK, App.
1226-A, available at http://www.dfps.state.tx.us/handbooks/CPS/Files/CPS_px_1226a.
jsp (last visited Nov. 6, 2011); WASHINGTON, WASH. REV. CODE ANN. § 13.32A.152
(West 2011) and WASH. ADMIN. CODE § 388-15-025 (2002), http://apps.leg.wa.gov/
wac/default.aspx?cite=388-15-025; Wisconsin, WIS. STAT. ANN. §§ 48.028, 48.13,
48.255(1)(cm), 938.028, and 938.13(4), (6), (6m), and (7) (West, Westlaw through 2011
Sess.); and Wyoming, WYO. STAT. ANN. § 14-3-412 (2004).
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offenses under ICWA.30 If state courts do not ensure that all Indian children who come in contact with the Act are given full benefits of its protections and rights, the tribe’s perspective on the welfare of the child will
not be heard. Such silencing of tribal voices will continue to result in a
loss of Indian youth to the juvenile justice system.
Part I of this article provides historical context for the passage of
ICWA. More specifically, Part I identifies the specific textual provisions
in ICWA legislative history, the text of ICWA and of the accompanying
BIA Guidelines that recognizes the inclusion of status offense proceedings in which out-of-home placement occurs under the substantive and
procedural framework of ICWA. Part I also presents an overview of Indian status offenders and the juvenile justice system. Part II presents findings from the first national study of state laws, state court rules, and
administrative policies, which reflect conflicting applications of ICWA
procedural protections for status offenders across the states. Finally the
article’s conclusion, Part III, considers the implications of disparate state
adoption of ICWA protections for status offenders.
I. THE INDIAN CHILD WELFARE ACT: BACKGROUND
AND OVERVIEW
For decades Indian families suffered from the federal and state child
welfare practices that resulted in removals of Indian children at extremely high rates when compared to rates of removal for other children.31 Collectively, such actions often led to the loss of individual tribal
languages and customs, disruptions of Indian families, and serious challenges for children attempting to reintegrate into their tribal settings.32
30. See ALASKA CHILD IN NEED OF AID RULES, 6(b)(3), (5), 7(f)(1), 10(b)(2),
(c)(3), (e)(2)(B), 10.1(b), 15(b) (2011); CAL. R. CT. 5.480 (2008) (application); CAL.
R. CT. 5.481 (2008) (inquiry and notice); CAL. R. CT. 5.482 (2008) (proceedings after
notice); CAL. R. CT. 5.483 (2008) (transfer of case); CAL. R. CT. 5.484 (2008) (placement of an Indian child); CAL. R. CT. 5.485 (2008) (termination of parental rights);
Idaho R. Juv. R. 16(g) (2011); MICH. COMP. LAWS ANN. 3.903(F), 3.935(B)(5),
3.002(1) (West 2011); MICH. COMP. LAWS ANN. 3.980(A) & (C)(3) (West 2011) (deleted 2010); MINN. R. JUV. DEL. P. 1.02, 17 (West 2011); N.Y. CT. R. §§ 202.68, 205.51
(McKinney 2011); N.Y. FAM. CT. ACT § 301.2 (2011); OR. ADMIN. R. 413-070-0130
(2011); see also Memorandum from Kelly Howard to Chief Circuit Judges, supra note
19.
31. The House Report noted, “[t]he wholesale separation of Indian children
from their familieis [sic] is perhaps the most tragic and destructive aspect of American
Indian life today.” H.R. REP. NO. 95-1386, at 9 (1978), reprinted in 1978 U.S.C.C.A.N.
7530, 7531. The House Report also noted, “Indian child welfare crisis is of massive
proportions.” Id.
32. Id.
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Beginning in 1973, the U.S. Senate Select Committee on Indian Affairs
(Committee) began to receive reports that an alarmingly high percentage
of Indian children were being removed from their natural parents,
predominantly through the actions of state governments and private
agencies.33 In addition to the disproportionately high number of Indian
children being placed in foster or adoptive homes, the testimony established that Indian family breakups frequently occurred as “a result of
conditions which [were] temporary or remedial and where the Indian
people involved [did] not understand the nature of the legal actions
involved.”34
Following intensive investigation and reports from the Committee,
Congress held hearings on the topic of Indian child welfare from 1974
through 1978.35 The hearings were conducted to investigate the extent to
which current child welfare policies undermined tribal survival through
unwarranted removal of Indian children to non-Indian cultural settings.36
These hearings heightened national sensitivity about Indian culture and
its preservation through families and children.37 The 1974 congressional
testimony of William Byler, executive director of the nonprofit advocacy
group Association on Indian Affairs, concluded that, “[t]he wholesale removal of children from their homes, we believe, is perhaps the most
tragic and destructive aspect of Indian life today. . . . It is clear then that
the Indian child welfare crisis is of massive proportions and affecting the
people at a more severe rate than non-Indian people.”38 Byler also
presented data from a survey of state child welfare agencies in states with
large Indian populations to support his conclusion.39 Byler argued that
reasons for removing Indian children were often based on such vague and
unsubstantiated grounds such as neglect, social deprivation, or allegations

33. S. REP. NO. 95-597, at 11 (1977).
34. Id.
35. Suzanne Cross et al., supra note 19, at 453.
36. 1978 Hearings, supra note 3; Indian Child Welfare Act of 1977: Hearing on S.
1214 Before the S. Comm. on Indian Affairs, 95th Cong. 1 (1977) [hereinafter 1977
Hearings]; Indian Child Welfare Program: Hearings Before the S. Subcomm. on Indian
Affairs of the Comm. on Interior & Insular Affairs, 93rd Cong. 1 (1974) [hereinafter
1974 Hearings].
37. S. REP. NO. 95-597, at 12 (1977).
38. Problems that American Indian Families Face in Raising Their Children and
How These Problems Are Affected by Federal Action or Inaction: Hearings Before the
Sub. Comm. on Indian Affairs of the Comm. on Interior and Insular Affairs, 93rd
Cong. 3–4 (1974) (statement of William Byler, Executive Director, Association on
American Indian Affairs).
39. Id.
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of emotional damage children suffered as a result of living with their
parents.40
As a result of advocacy by Byler and others, Congress developed
legislation to protect Indian children from unnecessary removals and to
provide strict requirements for states when they removed these children
from their homes. ICWA41 is considered to be the most significant federal
law governing Indian children, as it established protections for Indian
children and tribes and ensured “that Congress through statutes, treaties,
and the general course of dealings with Indian tribes, has assumed the
responsibility for the protection and preservation of Indian tribes and
their resources.”42 The Act clearly stated, “there is no resource that is
more vital to the continued existence and integrity of Indian tribes than
their children and that the United States has a direct interest, as trustee,
in protecting Indian children who are members of or are eligible for
membership in an Indian tribe.”43
The Act identified the need for action.44 Congress determined that
states “have often failed to recognize the essential tribal relations of Indian people and the cultural and social standards prevailing in Indian
communities and families.”45 As a result of this failure, “an alarmingly
high percentage of Indian families are broken up by the removal, often
unwarranted, of their children from them by nontribal public and private
agencies and that an alarmingly high percentage of such children are
placed in non-Indian foster and adoptive homes and institutions.”46 In
fact, the hearings on this issue established that approximately 25 to 35
percent of all Indian children were removed from their homes and placed
in adoptive homes, foster homes, or institutions. This was five times the
rate for non-Indian children.47 In many states, two-thirds or more of the
Indian child placements were in non-Indian homes, and in some states
the percentage was even higher.48

40. Id.
41. 25 U.S.C. § 1901 (2006).
42. Id. § 1901(2).
43. Id. § 1901(3).
44. Id. § 1901.
45. Id. § 1901(5).
46. Id. § 1901(4).
47. H.R. REP. NO. 95-1386, at 9 (1978), reprinted in 1978 U.S.C.C.A.N. 7530,
7531.
48. H.R. REP. NO. 95-1386, at 8–9 (1974); 1974 Hearings, supra note 36, at 17
(reporting on study by AAIA of sixteen states showing 85 percent of all Indian child
placements were with non-Indian families).
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A. Protections and Rights Established by the Indian Child Welfare Act
ICWA contains jurisdictional, procedural, and substantive provisions designed to strengthen the jurisdictional authority of tribal courts
and to protect the rights of Indian parents, tribes, and children in state
court proceedings. The Act provides for exclusive tribal jurisdiction over
child welfare and adoption proceedings involving Indian children49 domiciled or residing on their tribal reservation or who are wards of tribal
court.50 The exclusive jurisdiction provision is a clear statement of tribal
authority.51 Given that a majority of Indians no longer reside on reservation or trust lands,52 the Act’s provision for transfer and concurrent state
court jurisdiction in cases involving Indian children should be given
greater attention and significance.53 Under § 1911(b) of the Act, a parent
or tribe may request a transfer to tribal court of a proceeding for foster
care placement or termination of parental rights, and the court must
grant the transfer unless the tribal court declines, a parent objects, or the
court finds good cause to the contrary. Despite this “presumptive” tribal
jurisdiction,54 state courts continue to exercise jurisdiction in high numbers.55 If a state court does not transfer jurisdiction to a tribal court, as
defined in the Act, it must ensure that active efforts56 are made to reunify
the family and that preference for out-of-home placements is given first
to the extended family and then to tribal and other Indian homes.57 The
Act establishes minimum federal standards of evidence, including testimony of expert witnesses with knowledge of tribal culture, before a state

49. The Act defines “Indian child” as “any unmarried person who is under age
eighteen and is either (a) a member of an Indian tribe or (b) is eligible for membership in an Indian tribe and is the biological child of a member of an Indian tribe.” 25
U.S.C. § 1903(4) (2006).
50. Id. § 1911(a).
51. Fisher v. Dist. Court, 424 U.S. 382, 389 (1976).
52. C. Matthew Snipp, American Indian and Alaska Native Children: Results
from the 2000 Census, POPULATION REFERENCE BUREAU 9 (Aug. 2005), available at
http://www.prb.org/pdf05/AmericanIndianAlaskaChildren.pdf. (“In 2000, only 29 percent of all American Indian and Alaska Native children lived” on Indian lands).
53. 25 U.S.C. § 1911(b) (2006); 25 U.S.C. § 1919 (a) (2006).
54. Miss. Band of Choctaw Indians v. Holyfield, 490 U.S. 30, 52–53 (1989); 25
U.S.C. § 1911(b).
55. B.J. JONES, supra note 9, at 42–44; Barbara Ann Atwood, Flashpoints Under
the Indian Child Welfare Act: Toward a New Understanding of State Court Resistance,
51 EMORY L.J. 587, 612 (2002); Lorie M. Graham, “The Past Never Vanishes”: A
Contextual Critique of the Existing Indian Family Doctrine, 23 AM. INDIAN L. REV. 1,
23–34 (1998–99).
56. 25 U.S.C. § 1912(d) (2006).
57. Id. § 1915.
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court may remove an Indian child from his or her home.58 States must
maintain a record of each state court placement of an Indian child59 as
well as evidence of efforts made to comply with the Act’s placement preferences.60 State courts must report adoptive placements to the Department of the Interior and, upon request, must provide information
regarding tribal affiliation to adult Indian adoptees.61
The Act also provides notice requirements for the parents and any
person who has legal or temporary custody (1) if the court has reason to
know the proceedings involve an Indian child,62 and (2) if the tribe or
Indian custodian has a right to intervene in such proceedings63 or a right
to court-appointed counsel.64 Indigent Indian parents or custodians are
entitled to court-appointed counsel65 and to rehabilitative services designed to preserve the family.66 Congress also imposed heightened burdens of proof before state courts can order the removal of Indian children
from their homes. For example, foster care placements must be based on
“clear and convincing evidence, including testimony of qualified expert
witnesses, that the continued custody of the child by the parent or Indian
custodian is likely to result in serious emotional or physical damage to the
child.”67 For parental rights terminations, the Act requires the same showing of serious harm to the child, through a showing of proof beyond a
reasonable doubt.68 The key substantive provision of the Act provides
mandatory placement preferences that state tribunals must follow absent
good cause to the contrary.

58. Id. § 1912(e).
59. Id. § 1915(e).
60. Id. § 1915.
61. Id. § 1951.
62. Id. § 1912(a). One of the purposes of the notice requirement is to enable an
Indian tribe to participate in determining whether the child involved in the proceeding is an “Indian child.” See In re Jeffrey A., 127 Cal. Rptr. 2d 314, 317 (2002). A tribe
cannot participate in determining tribal membership unless the tribe is aware of the
proceeding. Further, the notice requirement recognizes that Indian tribes have an interest in Indian child welfare proceedings apart from the parties and that the information supplied by the parties regarding the “Indian child” status of the child may be
incomplete. See In re M.C.P., 571 A.2d 627, 633 (Vt. 1989).
63. 25 U.S.C. §1911(c).
64. Id. §1912(b).
65. Id.
66. Id. § 1912(d).
67. Id. §1912(e).
68. Id. § 1912(f).
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B. The Indian Child Welfare Act’s Application in Status Offense
Proceedings
In an ideal legal world, ICWA would apply whenever Indian children are involved in state child custody proceedings. Unfortunately,
ICWA’s jurisdictional and procedural protections for Indian status offenders are not equally applied across the states. As the studies discussed
in Part II reveal, less than half the states have passed laws or established
court rules that trigger protections for status offenders, parents, and
tribes.69 Under ICWA, an “Indian child” is defined as “any unmarried
person who is under age eighteen and is either: (a) a member of an Indian
tribe, or (b) is eligible for membership in an Indian tribe and is the biological child of a member of an Indian tribe.”70 ICWA defines “child custody proceedings” as any court action regarding foster care placement,
termination of parental rights, pre-adoptive placement, and adoptive
placement.71 Except as relevant here, those “term or terms shall not include a placement based upon an act which, if committed by an adult
would be deemed a crime.”72 Whether juvenile delinquency proceedings
are covered by the Act is determined by the placement of the children
and the conduct of the parents. As the legislative history explains, “[t]he
definition of ‘child placement’ is intended to include proceedings against
juveniles which may lead to foster care and proceedings against status
offenders, i.e., juveniles who have not committed an act which would be
criminal if they were adults, such as truancy.”73 In 1979, one year after
passage of the Act, the BIA Guidelines reiterated the legislative history
and stated, “[a]lthough most juvenile delinquency proceedings are not
covered by the Act, the Act does apply to status offenses, such as truancy
and incorrigibility, which can only be committed by children, and to any
juvenile delinquency proceeding that results in termination of the parental relationship.”74 The commentary further explains,
The entire legislative history makes it clear that the Act is directed
primarily at attempts to place someone other than the parent or
69. See supra text and notes accompanying note 6; supra Part II.
70. 25 U.S.C.§ 1903(4); In re I.E.M., 592 N.W.2d 751, 757 (Mich. Ct. App. 1999)
(courts are to defer to tribes in determining eligibility for membership of a given
individual); see also R.R. v. Superior Court, 103 Cal. Rptr. 3d 110 (2009); In re Alejandro A., 74 Cal. Rptr. 3d 44 (Cal. Ct. App. 2008).
71. See 25 U.S.C. § 1903(1).
72. Id.
73. S. REP. NO. 95-597, at 16 (1977).
74. See BIA Guidelines, supra note 10, at 67,587. The BIA Guidelines were intended to be the Department of the Interior’s interpretation of the provisions of
ICWA.
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Indian custodian in charge of raising an Indian child—whether on
a permanent or temporary basis. Although there is some overlap,
juvenile delinquency proceedings are primarily designed for other
purposes. Where the child is taken out of the home for committing a crime it is usually to protect society from further offenses by
the child and to punish the child in order to persuade that child
and others not to commit other offenses. Placements based on status offenses (actions that are not a crime when committed by an
adult), however, are usually premised on the conclusion that the
present custodian of the child is not providing adequate care or
supervision. To the extent that a status offense poses any immediate danger to society, it is usually also punishable as an offense,
which would be a crime if committed by an adult. For that reason
status offenses are treated the same as dependency proceedings
and are covered by the Act and these guidelines, while other juvenile delinquency placements are excluded.75

Accordingly, the BIA Guidelines assert that the Act creates an exception
to the general rule that ICWA does not apply to juvenile delinquency
proceedings. The first exception is when the Indian child is charged with a
status offense such as truancy or incorrigibility and is placed outside the
home.76 Therefore, ICWA analysis for inclusion of status offense proceedings under the Act turns on the question of whether the status offense
proceeding may result in out-of-home placement, a voluntary or involuntary foster care placement, guardianship placement, custody placement,
or termination of parental rights. It is clear from the text of the Act, the
legislative history, and the BIA Guidelines that the Act’s protections do

75. See BIA Guidelines, supra note 10, at 67,587.
76. CAL. WELF. & INST. § 601 (West 2011); CAL. RULES OF COURT, RULE 5.480
(ICWA “applies to any state court proceeding involving an Indian child that may
result in a voluntary or involuntary foster care placement; guardianship placement;
custody placement under Family Code section 3041; declaration freeing a child from
the custody and control of one or both parents; termination of parental rights; or
[voluntary or involuntary] adoptive placement including” all proceedings under WIC
sections 300 et seq. and 601 and 602 et seq. when the child is in foster care or at risk of
entering foster care.); In re Patrick N., C051591, 2006 Cal. App. Unpub. LEXIS 8706,
at *13 (Cal. Sept. 292006); In re W.B., Jr., 182 Cal. App. 4th 126, 131 (Cal. Ct. App.
2010) ; In re Alejandro A., 74 Cal. Rptr. 3d 44, 46 (Cal. Ct. App. 2008). Historically,
ICWA protections had not been applied in delinquency cases in California; but in
2006, the legislature mandated ICWA inquiry and notice duties for the court, probation department, and welfare department in delinquency cases when the juvenile is at
risk of entering foster care or in foster care. CAL. WELF. & INST. CODE § 224.3 (West
2006).
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not apply when a child is being placed outside the home for committing a
crime that would otherwise be considered an adult crime.77
Understanding the Act as protecting Indian status offenders is not a
radical idea. States such as Alaska, California, Colorado, Connecticut,
Idaho, Iowa, Kansas, Michigan, Minnesota, Nebraska, Nevada, New
Mexico, New York, Ohio, Oklahoma, Oregon, South Dakota, Texas,
Washington, Wisconsin, and Wyoming have articulated a commitment to
the procedural rights and protections of the Act by strengthening the tribal role in child welfare, promoting sovereignty, and ensuring Indian children’s cultural ties with their tribes in status offense proceedings.78 While
only a few states have rejected the inclusion of status offenses under the
Act’s protections,79 many states have placed Indian status offenders in a
legal gray area without clear guidance on whether the Act’s protections
should apply. In such instances, Indian status offenders are subject to ad
hoc decision-making by judges, court officials, lawyers, and social workers, which places severe limits on the ICWA’s applicability.80
77. See text and notes accompanying notes 2–4; 25 U.S.C. § 1903(1) (2006).
78. See text and notes accompanying notes 28, 29, 30; Memorandum from Kelly
Howard to Chief Circuit Judges, supra note 19; see also Conn. Dep’t of Children and
Families, Policy Manual, Superior Court for Juvenile Matters 46-3-31 (2005), available
at http://www.ct.gov/dcf/cwp/view.asp?a=2639&Q=395330; Conn. Practice Book 1998
§ 32a-3(c) (2011), available at http://www.jud.ct.gov/Publications/PracticeBook/PB_
2011.pdf.
79. ARIZ. REV. STAT. ANN. § 8-201(10) (2007); ARIZ. REV. STAT. ANN. § 8201(18) (2007); Ariz. Juv. Ct. R.P. 8(A) (2007). While Arizona is the only state to
affirmatively state that the ICWA does not apply in status offense cases, when read in
totality, the Rhode Island and New Hampshire’s statutes have also removed ICWA
from applying in status offense proceedings. For example, Rhode Island specifically
defines a “delinquent juvenile” to include a wayward child. R.I. GEN. LAWS § 14-6.110 (2003). Under § 14-1-3 (9)(i)-(iv) the definition of “wayward child” includes runaways, truants, and a child who is habitually disobedient to the reasonable and lawful
commands of his or her parent or parents, guardian, or other lawful custodian. See
R.I. GEN. LAWS § 14-1-3 (9)(i)-(iv) (1995). Thus, when these statutes are read in conjunction, Rhode Island has placed certain status offenses within definition of juvenile
delinquency. Such a designation removes the protections of ICWA. In New Hampshire, when a child commits a status offense, such as running away, truancy, or consumption of alcohol, or is deemed unruly, they are desginated as “child in need of
services. See N.H. REV. STAT. ANN. § 169-D:1 (2003). Under New Hampshire statute,
the term “child-custody proceeding” does not include a proceeding involving children
in need of services. See N.H. REV. STAT. § 458-A, IV (2010).
80. Vermont presents a clear illustration of the potential danger for ad hoc decision-making based on limited statutory protections for Indian status offenders. In
Vermont, any child, including an Indian child, would be adjudicated for underage
drinking, a status offense, as a delinquent. See 33 VT. STAT. ANN. § 1501(3) (2009); 7
VT. STAT. ANN. § 656, 657 (2010). Therefore, without a statute providing that status
offenses are “child custody proceedings” regardless of whether they are children in
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C. The Significance of Legal Protections for Indian Status Offenders
Ensuring legal protections for Indian status offenders is a significant
issue. Status offenders are classified as criminal defendants in most states
and are detained, adjudicated, and punished in the same manner as juve-

need of care or supervision, non-delinquent or delinquent acts, the jurisdictional, procedural and administrative protections of ICWA would not apply, in contravention to
the stated purpose of Congress and the BIA Guidelines. See BIA Guidelines, supra
note 10, at 67,587. While there are many statues in Montana that address ICWA,
Montana has not adopted a specific statute or court rule addressing ICWA and
“Youth in Need of Intervention” requiring the jurisdictional, procedural, or substantive protections of ICWA. MONT. CODE ANN. § 41-3-109 (2011) simply states, “If a
proceeding under this chapter involves an Indian child, as defined in the Indian Child
Welfare Act. . .the proceeding is subject to the Indian Child Welfare Act.” In Montana, “Youth in Need of Intervention” cannot be placed in jail, a secure detention
facility, or a correctional facility, thus the risk of removal or actual removal from the
home is statutorily eliminated. However, “Youth in Need of Intervention” can be
placed in shelter care as provided in MONT. CODE ANN. § 41-5-347, and this could
trigger the procedural safeguards of ICWA. Most status offenses are handled informally, though, which requires consent from both the youth and parent/guardian regarding the disposition used. Therefore, if the youth were going to be placed, it would
be with consent of the youth and parent/guardian. See e-mail from Bob Peake, Bureau Chief, Youth Court Services, Office of Court Administrator to Emily Niklaus, to
author (Mar. 29, 2012, 11:51 EST) (on file with author). Also consider Alabama,
which defines status offenses as including, but not limited to, truancy, violations of
municipal ordinances applicable only to children, running away from home, acting
beyond control, consuming or possessing of tobacco products, possession and consumption of alcohol, and driving under the influence. See ALA. CODE § 12-15-201(4)
(2009). Unlike Michigan or California, as discussed in Part II, which provide clear
statutory protections for Indian status offenders, the Alabama statute is silent as to
whether ICWA applies to status offense proceedings when an Indian child is at risk of
being removed from the home. See supra text and note accompanying note 30; MICH.
COMP. LAWS 712.29(a)(2)-(4) or (d)(2004); ALA. CODE § 12-15-201(4). Similarly, Alabama court rules and caselaw provide no guidance to child advocates, lawyers, or
judges when adjudicating an Indian status offender. In fact, before a status offender is
eligible to be transferred to the Department of Youth Services or the Department of
Human Resources, the juvenile court must hold a dispositional hearing finding proof
beyond a reasonable doubt that a child committed the acts, during which time the
child in may be held in temporary custody. See ALA. CODE § 12-15-215(a) (2011).
Likewise, the Alabama Department of Human Resources has not established any
clear policies or procedures for ICWA with respect to Indian status offenders to ensure compliance with the goals and mandates of the Act. One could imagine that
without guidance from state statutes, state court rules, caselaw, or departmental policies, Indian status offenders could be removed from the home without adherence to
any of the jurisdictional and procedural protections mandated by ICWA. Such action
places both the Indian child and the tribe at risk and is in contravention to the intent
of Congress and the BIA Guidelines. See Margaret Olesnavage et al., supra note 17,
at 32 (discussing, generally, issues of noncompliance with ICWA in Michigan).
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nile delinquents.81 According to the Senate Report about the Juvenile
Justice and Delinquency Prevention Act (JJDPA), since the 1970s, federal policy had been too focused on the diversion of status offenders82
incarcerated in juvenile institutions into alternative community-based
programs.83 While the incarceration of status offenders has declined since
this time, 4,824 status offenders were incarcerated in public and private
juvenile facilities in 2003.84 Most of the incarcerated youth were classified
ungovernable (1,825), followed by runaways (997), and truants (841).85
These numbers, however, do not represent the full extent to which status
offenders are incarcerated. In 1980, Congress amended the JJDPA to allow juvenile courts to incarcerate children “charged with or who have
committed a violation of a valid court order.”86 This expanded authority
means many of the 14,135 children incarcerated in secure facilities for
“technical violations” may be status offenders.87 For example, in Alabama, Alaska, Hawaii, Illinois, New Jersey, South Carolina, Utah, and
Wyoming, at least 25 percent of offenders in custody were in custody for
technical violations of probation, parole, or valid court orders.88 All of
these states except New Jersey and Utah have valid court order exceptions.89 Reports also indicate that status offenders are often relabeled as
“delinquent” to keep them housed in secure facilities.90 Nonetheless, in
most adjudicated status offense cases nationally, juvenile court ordered
81. HOWARD N. SNYDER & MELISSA SICKMUND, U.S. DEP’T JUSTICE, JUVENILE
OFFENDERS AND VICTIMS: 2006 NATIONAL REPORT 198 (2006), available at http://
www.ojjdp.gov/ojstatbb/nr2006/downloads/nr2006.pdf; James Austin, Kelly D. Johnson & Ronald Weitzer, U.S. Dep’t of Justice, Office of Juvenile Justice & Delinquency
Prevention, Alternatives to the Secure Detention and Confinement of Juvenile Offenders, JUV. JUST. BULL. Sept. 2005 at 1, available at https://www.ncjrs.gov/pdffiles1/ojjdp/
208804.pdf; Soma R. Kedia, supra note 7, at 556–62; Julie J. Kim, supra note 7, at
848–51 (2010).
82. See S. Rep. No. 93-1011 (1974), reprinted in 1974 U.S.C.C.A.N. 5283.
83. See 42 U.S.C. § 5633 (a)(11)(A) (2006).
84. HOWARD N. SNYDER & MELISSA SICKMUND, supra note 81 (noting that a
majority of status offenders were detained in private facilities rather than public
facilities).
85. Id.
86. 42 U.S.C. § 5633(a)(11)(A)(ii) (2006).
87. HOWARD N. SNYDER & MELISSA SICKMUND, supra note 81.
88. Id. at 203.
89. NAT’L YOUTH RIGHTS ASS’N, supra note 8, at 1.
90. David J. Steinhart, supra note 7, at 91 (noting that relabeling began after
deinstitutionalization). Some status offenders are even committed to mental health
facilities. See Lois A. Weithorn, Note, Mental Hospitalization of Troublesome Youth:
An Analysis of Skyrocketing Admission Rates, 40 STAN. L. REV. 773, 798–808 (1988)
(arguing for an increase in the use of hospitalization to control troublesome youth
even though they do not suffer from severe mental disorders).
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probation/residential placement was the second most-frequent dispositional outcome.91 Those adjudicated ungovernable were the most likely to
be placed in a residential facility, while truants were the most likely of
status offenders to be placed on probation.92
It is estimated that about one-third of all youth in secure detention
facilities are confined, not for delinquent or criminal conduct, but for status offenses or technical probation violations.93 Furthermore, Indian
youth had a higher case rate compared with all other racial categories.94
For example, in 2005, Indian youth had three times the rate of status offenses compared to Asian youth and twice the rate compared to white
juveniles.95 Indian youth were also more likely to have status offense
cases that resulted in adjudication, especially for cases of
ungovernability.96
As decades of research and best practices in the field have shown,
punitive programs that remove youth from their homes and their tribal
communities make it harder to address the problems that led to the outof-home placement in the first place.97 Without clearly established procedural and jurisdictional safeguards, and ensuring the application of
ICWA’s protections to status offenders in all states, the purpose of
ICWA, which is to keep Indian children with their families and stop the
erosion of tribal communities, will be undermined. Given the disproportionate contact of Indian youth with the juvenile justice system, there

91. HOWARD N. SNYDER & MELISSA SICKMUND, supra note 81, at 191 (“From
1985 through 2002, among adjudicated runaway, truancy, ungovernability, and liquor
law violation cases, formal probation was the most likely disposition.”).
92. Id. at 192 (finding that 160 out of 625 status offenders adjudicated ungovernable were placed in a facility).
93. Patricia J. Arthur & Regina Waugh, Status Offenses and the Juvenile Justice
and Delinquency Prevention Act: The Exception that Swallowed the Rule, 7 SEATTLE J.
SOC. JUST. 555, 556 (2009); James Austin, Kelly D. Johnson & Ronald Weitzer, supra
note 81, at 1; see Anne L. Stahl, U.S. Dep’t of Justice, Office of Juvenile Justice &
Delinquency Prevention, Petitioned Status Offense Cases in Juvenile Court: 2004,
OJJDP FACT SHEET, Feb. 2008, available at https://www.ncjrs.gov/pdffiles1/ojjdp/
fs200802.pdf.
94. U.S. Dep’t of Justice, Office of Juvenile Justice & Delinquency Prevention,
Status Offenders Demographics, Deinstitutionalization Status Offenders Best Practices Database, http://www2.dsgonline.com/dso2/dso_about_offender_demographics.
aspx [hereinafter OJJDP Status Offenders Demographics Database]; see also Cross,
supra note 16.
95. OJJDP Status Offenders Demographics Database, supra note 94.
96. Id.
97. BARRY HOLMAN & JASON ZIEDENBERG, JUSTICE POLICY INST., THE DANGERS OF DETENTION: THE IMPACT OF INCARCERATING YOUTH IN DETENTION AND
SECURE FACILITIES (2006).
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must be consistent statewide compliance with ICWA combined with comprehensive and culturally sensitive services. Moreover, with such a significant and potentially large number of status offenders still entering secure
facilities, much is at stake for an Indian child facing a status offense
charge.
II. STUDY FINDINGS
Almost thirty years after its enactment, ICWA continues to be a
source of controversy and confusion for courts and legal practitioners
across the country, as demonstrated by the studies presented in this article. As discussed in Part I, one of the most important threshold issues in a
status offense proceeding is whether the Act applies. Unfortunately, the
answer to this seemingly simple question is not always easily determined
through statutory, court rule, or caselaw analysis. The welfare for many
Indian status offenders is left open to judicial discretion, in contravention
of the Act’s clear goal to remedy a history of abuse of discretion leading
to the removal of Indian children from their homes and their communities. While the state of crisis present in the 1970s leading to the passage of
the Act is not present within today’s court systems, there is serious concern regarding the impact of a lack of systemic adoption and enforcement
of the Act’s protections for Indian status offenders.
Essential to understanding the significant potential harms of inconsistency in the application of ICWA’s jurisdictional, procedural, and substantive protections is an understanding that at many stages of their lives,
Indians represent a disproportionately high population within states’ social welfare and criminal justice systems.98 Also, as discussed in Part I and
demonstrated by an ICWA commission report in South Dakota, the Indian integration into the state social welfare system starts early through
the U.S. Department of Social Services’ child protection services.99 The
integration pattern has gradually moved into the juvenile justice system
where juvenile courts see “a gross disparity” in the high rates of arrest

98. See supra text and notes accompanying notes 16–17, 19, 21–23; Barbara Ann
Atwood, Flashpoints Under the Indian Child Welfare Act: Toward a New Understanding of State Court Resistance, 51 EMORY L.J. 587, 612 (2002); Lisa Bond-Maupin,
Carol Chiago Lujan & M.A. Bortner, Jailing of American Indian Adolescents, 23
CRIME L. & SOC. CHANGE 1, 7 (1995); Patrice H. Kunesh, supra note 9, at 265–75;
Sarah M. Patterson, Note, Native American Juvenile Delinquents and the Tribal
Courts: Who’s Failing Who?, 17 N.Y.L. SCH. J. HUM. RTS. 801 (2000).
99. SOUTH DAKOTA EQUAL JUSTICE COMMISSION, 2006 FINAL REPORT AND
RECOMMENDATIONS 6 (2006), available at http://www.sdjudicial.com/uploads/
downloads/SDEJCFinalReport2006jan.pdf.
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TABLE 1: States that Apply the Indian Child Welfare Act to
Status Offenses
Alaska
Kansas
New Mexico
South Dakota

California
Michigan
New York
Texas

Colorado
Minnesota
Ohio
Washington

Idaho
Nebraska
Oklahoma
Wisconsin

Iowa
Nevada
Oregon
Wyoming

TABLE 2: States that Do Not Apply the Indian Child Welfare Act to
Status Offenses
Arizona

New Hampshire

Rhode Island

TABLE 3: States Where the Application of the Indian Child Welfare
Act to Status Offenses Is Undefined
Alabama
Georgia
Louisiana
Missouri
Pennsylvania
Virginia

Arkansas
Hawaii
Maine
Montana
South Carolina
West Virginia

Connecticut
Illinois
Maryland
New Jersey
Tennessee

Delaware
Florida
Indiana
Kentucky
Massachusetts
Mississippi
North Carolina North Dakota
Utah
Vermont

and detention of American Indian youth, which culminates in a disproportionate overrepresentation of adult American Indians in the criminal
justice system.100 The prospect of early, continual, and pervasive state intervention in any community is distressing. Due to the prevalence of intervention in Indian communities and suspicions of more serious issues of
racial bias, it is clear that the mandates and purpose of ICWA must be
upheld to ensure the protection of Indian children and tribes.101
In 2005, the Government Accountability Office identified a critical
need for monitoring and review of the implementation of ICWA at a
state level.102 As Tables 1 through 3 (above) illustrate, a clear disconnect
exists between the Act’s protections, as established by the legislative his-

100.
101.
102.

Id.; see supra text and notes accompanying notes 16–17, 20–21.
25 U.S.C. § 1902 (2006).
U.S. GOVERNMENT ACCOUNTABILITY OFFICE, REPORT TO CONGRESSIONAL
REQUESTERS, INDIAN CHILD WELFARE ACT: EXISTING INFORMATION ON IMPLEMEN-
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tory and BIA Guidelines, and its implementation at the state level.103
While some states have taken the lead in promulgating statutory protections, court rules, and administrative guidelines to protect Indian status
offenders under the Act, many states have left judges, attorneys, practitioners, and advocates with little or no guidance as to whether the Act
applies to status offenders, nor how it should be interpreted more generally. Such a disconnect reflects a crucial need for better communication
and collaboration between state and tribal service providers, law enforcement, and court systems. Given the significant issues facing Indians across
TATION ISSUES

COULD BE USED TO TARGET GUIDANCE AND ASSISTANCE TO STATES
2 (2005).
103. See supra text and note accompanying note 13; BIA Guidelines, supra note
10; see also infra Appendices A & B. The survey conducted included all fifty states,
and the states listed in Table 1 represent those states with statutes, codes, court rules
and/or cases that specifically include status offenses under ICWA. See supra text and
notes accompanying notes 28–30. States not listed in Table 1 either restricted the application of ICWA in status offense cases (see Table 2) or did not have specific statutes, codes, court rules and/or cases addressing the applicability of ICWA to status
offenses (see Table 3). Some states have also adopted explicit policies and procedures
as well as judicial benchguides to ensure compliance with the Act. See CALIFORNIA
JUDICIAL BENCHGUIDE 2010 (on file with author); IDAHO SUPREME COURT CHILD
PROTECTIONS COMMITTEE, IDAHO CHILD PROTECTION MANUAL: A PRACTICAL
GUIDE FOR JUDGES AND ATTORNEYS 125 (3d ed. 2011); CORINNE WOLFE CHILDREN’S LAW CENTER ET AL., NEW MEXICO CHILD WELFARE HANDBOOK § 39.2.3
(2011); TEXAS DEPARTMENT OF FAMILY AND PROTECTIVE SERVICES, CHILD PROTECTIVE SERVICES HANDBOOK Appendix 1226-A (2010), available at http://www.dfps.
state.tx.us/handbooks/CPS/Files/CPS_px_1226a.jsp; WASHINGTON STATE DEPARTMENT OF SOCIAL & HEALTH SERVICES CHILDREN’S ADMINISTRATION, INDIAN CHILD
WELFARE MANUAL§ 6 (2007), available at http://www.dshs.wa.gov/ca/pubs/mnl_icw/
chapter1.asp; WYOMING DEPARTMENT OF FAMILY SERVICES, PROTECTIVE AND JUVENILE SERVICES POLICY § 5.3 (2011), available at http://dfsweb.state.wy.us/about-us/dfs
policyPSD.html; see also e-mail from Tracy Parker, Adoption Program Manager Iowa
Department of Human Services Division of Adult, Children & Family Services to
Emily Niklaus, to author (June 7, 2011, 16:54 CDT) (on file with author). The survey
conducted included all fifty states, and the states listed in Table 2 represent those
states that specifically exempt ICWA from applying in status offense cases. See supra
text and note accompanying note 79. The survey conducted included all 50 states, and
the states listed in Table 3 represent those states in which there is not a specific statute, code, court rule and/or case that interpreted the Indian Child Welfare Act as
being applicable in status offense cases. Consider for example, North Dakota, which
has not adopted a specific statute or court rule addressing ICWA and “unruly child”
(status offender) requiring the jurisdictional, procedural or substantive protections of
ICWA. N.D. CENT. CODE § 27-20-02(6), (19) (2011). Because “unruly child” is a
nondelinquent offense, it would likely fall under the protections of the Act. N.D.
CENT. CODE § 27-20-02(6), (19) (2011). However, without any specific legal authority such a determination would be subject to the discretion of the intake officer, judge,
attorney, or advocate.
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the states, the sovereign status of tribes, and tribes’ large land bases, the
state and tribes clearly cannot, and certainly should not, attempt to cope
with such deeply embedded concerns without cooperation at the federal,
state, and tribal level.
III. CONCLUSION
The purpose of the Indian Child Welfare Act is twofold: (1) to prevent the removal of Indian children from their homes, and (2) to promote
the stability of tribes.104 ICWA recognizes that there is “no resource more
valuable to a culture than its children.”105 The passage of ICWA was only
the first step toward the goals of promoting tribal sovereignty and protecting the interests of Indian children. Three decades after its enactment,
states differ in their evolution of ICWA jurisprudence, protections, implementation and compliance. While some have failed to meet its basic mandates with respect to protecting status offenders, others have established
clear procedural protections.106 The Act’s ultimate success will require
collective action by advocates, tribal leaders, lawyers, judges, and policymakers to ensure protections for one of the most vulnerable populations
of youth, Indian status offenders.
State courts cannot continue adjudicating status offense cases involving Indian children without satisfying the jurisdictional, procedural,
and substantive provisions provided by ICWA. The experience that
brought the child into the delinquency system in the first place will likely
leave a mark on the child’s psyche, and if the child has been removed
from his or her home, the emotional trauma may be even more severe.107
The most valuable resource of a society is its children, who will one day
become adults and assume responsibility as both members of a social
community and as citizens of a political community. Therefore, the future
welfare of Indian children is in many ways the future of Indian tribes, and
recognition of protections for Indian status offenders is critical to creating
long-term positive systemic change for Indian youth, parents, and tribes
consistent with the thirty-three-year-old commitment of ICWA to tribal
identity, integrity, and rights.
104. 25 U.S.C. § 1902; Lorinda Mall, supra note 9; see also Ester C. Kim, Mississippi Band of Choctaw Indians v. Holyfield: The Contemplation of All, the Best Interests of None, 43 RUTGERS L. REV. 761, 770 (1991).
105. 25 U.S.C. § 1902.
106. See supra text and note accompanying notes 27, 29–30; see also supra Part II,
at Table 1.
107. H.R. REP. NO. 95-1339 (1978) (discussing the trauma that all children face
being separated from their families and also found that Indian children face the additional trauma of coping and adjusting to different cultural environments).
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APPENDIX A. State Status Offense Designations
State

Legal Term

Legal Authority

Alabama

Status Offender; Child in
Need of Supervision

ALA. CODE 1975 § 12-15-201(4) (2009)
ALA. CODE 1975 § 12-15-102(4) (2009)

Alaska

Children in Need of Aid

ALASKA STAT. § 47.10.011(5) (2007)

Arizona

Incorrigible; Delinquency

ARIZ. REV. STAT. § 8-201(10) (2007)

Arkansas

Member of a Family in Need
ARK. CODE ANN. § 9-27-303(24) (2010)
of Services

California

Habitually Out of Control;
Truant; Status Offender

CAL. WELF. & INST. § 601(a) (Deering 2011);
CAL. CODE REGS. tit. 15, § 1302 (2011)

Colorado

Status Offender

COLO. REV. STAT. § 24-33.5-507.5 (2011)
COLO. REV. STAT. § 19-2-513(3)(a) (2011)

Connecticut

Family with Service Needs

CONN. GEN. STAT. ANN. § 46b-120(5)
(West 2011)

Delaware

Truancy (dependent)

DEL. CODE ANN. tit. 10, § 901(22) (2011)

Florida

Child in Need of Services;
Family in Need of Services

FLA. STAT. ANN. § 984.03(9), (25) (West 2011)

Georgia

Unruly Child

GA. CODE ANN. § 15-11-2(12) (2011)

Hawaii

Beyond Control; Status
Offender

HAW. REV. STAT. ANN. § 571-11(2)(B)–(D)
(LexisNexis 2011); HAW. REV. STAT. ANN.
§ 571-2 (LexisNexis 2011)

Idaho

Status Offender

IDAHO CODE ANN. § 20-516 (1)(c) (2011)

Illinois

Truant Minor in Need of
Supervision; Minor
Requiring Authoritative
Intervention

705 ILL. COMP. STAT. ANN. § 405/3-33.5(a)
(West 2011); ILL. ADMIN. CODE tit. 89, § 310.2
(2011)

Indiana

Delinquent Child

IND. CODE ANN. §§ 31-37-2-2 to -7
(West 2011)

Iowa

Child in Need of Assistance;
Family in Need of
IOWA CODE ANN. § 232.2-6, -20 (West 2011)
Assistance

Kansas

Child in Need of Care

KAN. STAT. ANN. § 38-2202(d) (2011)

Kentucky

Status Offender

KY. REV. STAT. ANN. § 610.010(2)(a)–(c), (e),
(f), (West 2011)

Louisiana

Families in Need of Services

LA. CHILD. CODE ANN. art. 730(1)–(5), (11)
(2011)

Maine

Runaway

ME. REV. STAT. ANN. tit. 15, § 3501(1)(B)
(2011)

Maryland

Child in Need of Supervision

MD. CODE ANN., CTS. & JUD. PROC. § 3-8A01(e) (LexisNexis 2011)

Massachusetts Child in Need of Services

Michigan

Juvenile; Runaway;
Repeatedly Disobedient

MASS. GEN. LAWS ANN. ch. 119 § 21
(West 2011); MASS. GEN. LAWS ANN. ch. 119
§ 39G(c) (West 2011)
MICH. COMP. LAWS ANN. § 3.903(B)(2)
(West 2011); MICH. COMP. LAWS ANN.
§ 712A.2(a)(1)(I)(2)–(4) (West 2011)

\\jciprod01\productn\N\NMX\42-1\NMX107.txt

154

unknown

Seq: 24

11-JUN-12

NEW MEXICO LAW REVIEW

12:16

[Vol. 42

Minnesota

Juvenile Petty Offender;
Child in Need of Protection
or Services

Mississippi

Child in Need of Supervision MISS. CODE ANN. § 43-21-105(k) (2011)

Missouri

Status Offender

MO. ANN. STAT. § 210.570 art. II H(3)(4)
(West 2011)

Montana

Youth in Need of
Intervention

MONT. CODE ANN. § 41-5-103(51) (West 2011)

Nebraska

Status Offender

NEB. REV. STAT. ANN. § 43-245(19)
(LexisNexis 2011)

Nevada

NEV. REV. STAT. ANN. § 62B.320(1), (2)
Child in Need of Supervision (LexisNexis 2011); NEV. REV. STAT. ANN.
§ 62B.320(2) (LexisNexis 2011)

New
Hampshire

Child in Need of Services

N.H. REV. STAT. ANN. § 169-D:2 (2011)

New Jersey

Status Offender; JuvenileFamily Crisis

N.J. ADMIN. CODE § 13:94-1.2 (2011); N.J.
STAT. ANN. § 2A: 4A-22(g) (West 2011)

New Mexico

Child or Family in Need of
Family Services; Families in
Need of Court-Ordered
Services

NMSA 1978, § 32A-3A-2(A) (2005); NMSA
1978, § 32A-3B-2 (2009)

New York

Person in Need of
Supervision

N.Y. FAM. CT. ACT § 712(a) (McKinney 2011)

North
Carolina

Undisciplined Juvenile

N.C. GEN. STAT. § 7B-1501(27) (2011)

North
Dakota

Unruly Child

N.D. CENT. CODE § 27-20-02(6), (19) (2011)

Ohio

Unruly Child

OHIO REV. CODE ANN. § 2151.022(A)–(D)
(LexisNexis 2011)

Oklahoma

Child or Juvenile in Need of OKLA. STAT. ANN. tit. 10A, § 2-1Supervision
103(8)(a)–(c), (13) (2011)

Oregon

Status Offender

MINN. STAT. ANN. §§ 260B.007(Subd. 16),
260C.007(Subd. 6) (West 2011)

OR. REV. STAT. § 417.030(II)(H)(3)–(4)
(2011)

Pennsylvania Dependent Child

42 PA. CONS. STAT. ANN. § 6302 (West 2011)

Rhode Island Wayward Child

R.I. GEN. LAWS § 14-6.1-10 (2011); R.I. GEN.
LAWS § 14-1-3(9)(i) –(iv) (2011)

South
Carolina

S.C. CODE ANN. § 63-1-40 (2010)

Status Offender

South Dakota Child in Need of Supervision S.D. CODIFIED LAWS § 26-8B-2 (2011)
Tennessee

Unruly Child

TENN. CODE ANN. § 37-1-102(25)(A) (2011)

Texas

Status Offender

TEX. FAM. CODE ANN. § 51.02(15)
(West 2011)

Utah

Status Offender

UTAH CODE ANN. § 55-12-102(8)(b)
(LexisNexis 2011)

Vermont

Child in Need of Care or
Supervision

VT. STAT. ANN. tit. 33, § 5102 (3)(A)-(D)
(2011)

Virginia

Child in Need of Supervision VA. CODE ANN. § 16.1-228 (2011)
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WASH. REV. CODE ANN. § 13.32A.030(5)
(West 2011)
W. VA. CODE ANN. § 49-1-4(15)
(LexisNexis 2011)

Wisconsin

Juveniles in Need of
Protection or Services

WIS. STAT. ANN. § 938.13(4), (6), (6m), (7),
(14) (West 2011)

Wyoming

Child in Need of Supervision WYO. STAT. ANN. § 14-6-402(iv) (2011)

APPENDIX B. Secure Detention and Confinement of Status Offenders
State

Legal Term

Secure
Detention

Legal Authority

Alabama

Status Offender;
Child in Need of
Supervision

Permitted

ALA. CODE § 12-15-208 (2011)

Alaska

Children in Need of
Aid

Permitted

ALASKA STAT. § 47.10.141(c) (2011)

Arizona

Incorrigible;
Delinquency

Permitted

ARIZ. REV. STAT. ANN. §§ 8-305,
341, 247 (2011) (The juvenile court’s
contempt powers are quite broad
and allow juvenile court to punish a
person for contempt of court for
willfully violating, neglecting, or
refusing to obey a lawful order of
the court. In Arizona, status offenses
are juvenile proceedings. This is
especially troubling since Arizona
also exempts status offenses from
under ICWA.)

Arkansas

Member of a Family
in Need of Services

Permitted

ARK. CODE ANN. § 9-27336(a)(2)(A) (2011)

California

Habitually Out of
Control; Truant;
Status Offender

Permitted

CAL. WELF. & INST. CODE § 207(b)
(Deering 2011)

Colorado

Status Offender

Permitted

COLO. R. JUV. P. 3.8

Connecticut

Family with Service
Needs

Prohibited

CONN. GEN. STAT. ANN. § 46b-148
(West 2011)

Delaware

Truancy (dependent) Permitted

DEL. CODE ANN. tit. 10, § 1009(j)(2)
(2011)

Florida

Family in Need of
Services; Child in
Need of Services

Permitted

FLA. STAT. ANN. § 984.09
(West 2011)

Georgia

Unruly Child

Permitted

GA. CODE ANN. §§ 15-11-48(e), 65(a) (2011)

Hawaii

Youth in Need of
Services; Status
Offender

Permitted

HAW. REV. STAT. ANN. § 571-31
(LexisNexis 2011)

Idaho

Status Offender

Permitted

IDAHO CODE ANN. §§ 20-520, 521
(2011)
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Illinois

Truant Minor in
Need of Supervision;
Minor Requiring
Permitted
Authoritative
Intervention

705 ILL. COMP. STAT. ANN. § 405/14.1 (West 2011)

Indiana

Delinquent Child

IND. CODE ANN. §§ 31-37-22-5, 6, 7
(West 2011)

Iowa

Child in Need of
Assistance; Family in Permitted
Need of Assistance

IOWA CODE ANN. §§ 232.19(1), 22, 2
(West 2011)

Kansas

Child in Need of
Care

Permitted

KAN. STAT. ANN. § 38-2260
(West 2011)

Kentucky

Status Offender

Permitted

KY. REV. STAT. ANN. § 630.080
(West 2011)

Louisiana

Families in Need of
Services

Permitted

LA. CHILD. CODE ANN. art. 1509.1
(2011)

Maine

Juvenile Offender

Permitted

ME. REV. STAT. ANN. tit. 15,
§ 3314(7), 3203-A–3206 (2011).

Maryland

Child in Need of
Supervision

Prohibited

MD. CODE ANN., CTS. & JUD. PROC.
§ 3–8A–15(h) (LexisNexis 2011)

Massachusetts

Child in Need of
Services

Prohibited

MASS. GEN. LAWS ANN. ch. 119,
§ 39G (West 2011); Com. v. Florence
F., 709 N.E.2d 418, 420-21
(Mass. 1999)

Michigan

Juvenile

Permitted

MICH. COMP. LAWS ANN.
§ 712A.15(3) (West 2011)

Minnesota

Delinquent or
Juvenile Petty
Offender; Child(ren)
in Need of Protection
or Services

Prohibited
MINN. STAT. ANN. §§ 260B.181(3),
(except for the
260C.181(3), 260B.181(4)
most egregious
(West 2011)
circumstances)

Mississippi

Status Offender

Permitted

MISS. CODE ANN. § 43-21-301(6)(a)
(2011)

Missouri

Status Offender

Permitted

MO. ANN. STAT. § 211.063(1),
211.021.2 (West 2011)

Montana

Youth in Need of
Intervention

Prohibited

MONT. CODE ANN. § 41-5-345 (2011)

Nebraska

Status offender

Permitted

NEB.REV.STAT. § 43-250(1)(c)(vi)
(2011)

Nevada

Child in Need of
Supervision

Permitted

NEV. REV. STAT. Ann. § 62C.050
(2011)

New
Hampshire

Child in Need of
Services

Prohibited

N.H. REV. STAT. ANN. §§ 169-D:9-b,
169-D:17 (2011)

Permitted

New Jersey

Juvenile Family Crisis

Generally
Prohibited

N.J. STAT. ANN. § 2A:4A-46 (West
2011) (cross-referencing N.J. STAT.
ANN. § 2A:4A-43(b)(2), (4)-(6), (7),
(13)); State ex rel. S.S., 869 A.2d 875
(N.J. 2005)

New Mexico

Child or Family in
Need of Family
Services; Families in
Need of Court
Ordered Services

Prohibited

N.M.S.A. 1978 § 32A-3B-16(C)
(2009)
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New York

Person in Need of
Supervision

Prohibited

N.Y. FAM. CT. ACT § 720
(McKinney 2011)

North
Carolina

Undisciplined
Juvenile

Permitted

N.C. GEN. STAT. § 7B-2505 (2011)

North
Dakota

Unruly Child

Permitted in
limited
circumstances

N.D. CENT. CODE § 27-20-32 (2011)

Ohio

Unruly Child

Permitted

OHIO REV. CODE ANN. § 2151.354
(LexisNexis 2011) (referencing
§§ 2152.19, 2151.312)

Permitted

OKLA. STAT. tit. 10A, §§ 2-2-701703, 2-3-101-104 (2011) (in
Oklahoma, a child who has violated
a court order and has had the order
revoked or modified may be placed
in detention); see also OKLA. STAT.
ANN. tit. 10 § 7303-7.4 (providing
that a willful violation of any
provision of an order of the court
issued under the provisions of the
Oklahoma Juvenile Code shall
constitute indirect contempt of court
and shall be punishable by fine or
placement in a juvenile detention
center if the violator is a juvenile).

Permitted

OR. REV. STAT. ANN.
§ 419C.145(1)(c) (West 2011).
Oregon does not have a defined
category for status offenders. The
law does provide, however, that “a
youth may be held or placed in
detention before adjudication on the
merits if. . .the youth has willfully
failed to appear at one or more
juvenile court proceedings by having
disobeyed a proper summons,
citation or subpoena.” Id.

Pennsylvania Dependent Child

Prohibited

37 PA. CONS. STAT. § 200.1
(West 2011)

Wayward Child;
Rhode Island Status Offender;
Dependent

Permitted

R.I. GEN. LAWS § 14-1-11(c) (2011)

South
Carolina

Status Offender

Permitted

S.C. CODE ANN. §63-19-1440 (2010)

South Dakota

Child in Need of
Supervision

Permitted

S.D. CODIFIED LAWS § 26-8B-6
(2011)

Tennessee

Unruly Child

Permitted

TENN. CODE ANN. § 37-1-114(b)
(2011)

Texas

Status offender

Permitted

TEX. FAM. CODE ANN. § 54.04(n)
(West 2011)

Oklahoma

Oregon

Child or Juvenile in
Need of Supervision

Youth; Delinquent
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UTAH CODE ANN. § 78A-61101(3)(a) (LexisNexis 2011) (The
statute provides that any person
younger than 18 years of age found
in contempt of court may be
punished by a variety of dispositions,
except for commitment to a secure
facility.); see also UTAH CODE ANN.
§ 78A-6-1205(2) (providing that the
Youth Court, which has jurisdiction
over status offenders, may not
impose a term of imprisonment or
detention).

Status offender

Prohibited

Vermont

Child in Need of
Care or Supervision

Permitted (if
child has been
charged with or
adjudicated as VT. STAT. ANN. tit. 33 § 5322 (2011)
having
committed a
delinquent act)

Virginia

Child in Need of
Supervision

Permitted

VA. CODE ANN. § 16.1-292(E)
(2011)

Washington

Child in Need of
Services

Permitted

WASH. REV. CODE § 13.32A.250
(2011)

Prohibited

W. VA. CODE §§ 49-5-8(c)(3), 49-511a(b), 49-5B-5(a) (2011)

West Virginia Status Offender

Wisconsin

Juveniles in Need of
Protection or
Services

Permitted (for
Habitual
Truancy);
WIS. STAT. §§ 938.355 (6m)(1g),
Prohibited (for
938.355 (6)(a)(2), 938.355 (6d)(c)(2)
all other
(2011)
juveniles in
need of
services)

Wyoming

Child in Need of
Supervision

Permitted

WYO. STAT. ANN. §§ 14-6-407(b),
14-6-438 (2011)

